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ItlJQIMl

Th. initial co...nt. d.monstrat. ~t the cOIUIi••ion'.

proposals will not achieve the objective. of the program ace•••

provisions of the Cable Television Consumer Protection and

Competition Act of 1992. Congr••• found that certain cabl.

industry practices, including .xclusive contract., harm

competition. A. a re.ult, section 628 prohibits eXClusive

contracts, except with respect to areas already served by cable

where the Commission determines that such a contract would be in

the public interest. Thus the Commi.sion may not reopen the

question of whether exclusive contract. aAGuld D8 prohiDited, nor

permit the cable industry to reargue the findin;a of Congr••••

Exclusive contracta may not be permitted under general

rules, rather, proponents of such a oontract must demonstrate

that such a contract is in the public inter.st in the particular

case where they seek to apply it. In order to deny access to

programming based on an exclusive contract, a programmer must

bring the contract before the Co.-i.sion anQ carry the burden of

showing that su" a contract serves the public interest. Because

Congress has determined that exclusive contracts are harmful as a

general matter, competitors and potential competitors may not be

compelled to show harm a. a prerequi.ite to a cGmplaint.

For the same reasons, an exelusive contract in an are. not

served by a cable operator i. a R8X .. violation of

§ 628(c)(2)(C). Similarly, the ownerahip threshold for vertical

integration must be set as low as possible.

i



•
RECEIVED

FEB 161993

NK Docket Mo. 92-265

Befor. tbe
FEDERAL COHIItJHlc:ATIOIIS COMMISSION

Wa.hinqton, D.C. 20554

In the Matter of )
)

Implementation of seotions 12 &ad 19 )
of the Cabl. T.levision Con.uaer )
Proteetion and comp.tition Act of 1992 )

)
Development of Competition and )
Diver.ity in Vid.o Programming )
oistribution and carriage )

.......CClI'.1nil
(JIG tfTtlIECRETMIY

FCC 92-543

UPLY OQIIII... OJ'
'1'11I CITY Or QllJIJIOIQC« IIICQUIX

The City of Manitowoc, wi.con.in ("City"), by ita attorn.y.,

h.reby fil.. the following reply to the comment. submitt.d in

response to the Notice of Proposed Bul'.'king (NNPRMN) in the

above-captioned proce.ding, r.l....d Deceaber 24, 1992. The City

is considering ••tablishing a .unicipally owned cabl. syst•••

That system may compete with a syst•• owned by Jones Intercable

("Jon••"), the .xisting ~l. francbi•••• Jone. has aad. it

clear that it believ•••xclu.iv. contracts are a ..ana of

preventing the City frgm successfully competing with it. In a

JUly 1, 1991 written presentation to the Manitowoc City Council,

Jones outlined "Th. Ca•• Against Municipal ownership," arguing,

among other things, that "nQt all prQCjraaaing offer.d by JIC may

be available tQ the Cit,y. Soae progra••upplier. will CH\ly ..11

programming to one service provid.r N. . . Mor. directly, Jon.s

orally advis.d the City that, "[w]. have an exclusive deal with

TNT, Turner Network Television that h.s secured most of the NBA

games. • • • Th. City would not bave right to those."



r------

Therefore, like aany otAer poeeatial CQIIPet:itor., t.Ae City

believea ~t t:ha c~i_i_ IIbcNld adapt rule. that pravent an

entrenohed incUJlbent froa cienyi1'l9 acoaas to proqra_inq ..rviee••

101ODOO,.101

The comments file4 in response to ta. NPRM by toe cable

industry illustrate the degree to wbiGb tba NPRM stray. froa the

purpo.e of COl19re... TAa c:l.... aanda"" of new S.,rtiGn 6.21 of the

Cable Act, inserted by section l' of the Cable Televi.ion

Consumer Protection and Coapetition Aet of 1"2, Pub. L. No. 102­

385, 106 stat. 1460 ("1'92 Cable Act"), and new Section 616,

inserted by .ection 12 of the 1992 Cable Act (the "program acces.

provi.iona"), is to prevent vertically iAteqrated cable operators

and programmers frOll ereetinq Barrier. to coapetitioA by

restricting their competitors' (and potential caapetitors')

access to programminq. The N·PRK iqnore. this _ndate. It:

proposes rules that effectively would gut: the program access

provisions and leave essentially unchanged the anticompetitive

cable industry practice. Congre•• intended to eradicate.

Tha followinq reply comaanu focu.a OR the i_u. of exclusiva

contracts, one of theolearest and .c.t blatant examplea of such

anticompetitive practices. The City will review the

congressional mandate of the program acces. provisions, than

address the weaknesses of the reactive, complaint-oriented

approach the Commission seeks to adopt, and specifically the

proposal to require a showing of hara by complainants. The City

2



r

will ~an briefly di.~. eertain ear.llarie. of tbe.e cantral

point••

I. IICLQSIVI OOITBICTI III 11OI111"D IX fBI I'" CIILI AQZ.

In the 1992 Cable Act, Congre•• found that the vertical

integration of ~e cable indu.try ~r..tens fair dealing between

cable operator. and programmer., woiob in turn binder. t.he

development of new video technologie•• ' Congre•• co~lu4ad t.hat

it i. nece••ary to prevent caele operat.or. from u.inq their

market power and relationship. with programmer. to foreclose

competition. z Section 628 impl..ent. that purpo.e by

prohibiting certain practice., including the enforcement Qf

exclusive contract.., in order to prGaOte competitiQA and

diversity in the multichannel progr...iDq aarket, increase

programming availability to consumer., and encourage the

development of communications technoloqie•• ]

Exclusive contracts are addres.ed .pecifically in

Section 628(C) (2) (C) and (D). These provi.ions are part of

subsection (0)(2), which defines t.he miniaua cont.ent.. of the

regulat.ions the Commis.ion i. instructed to adept, and thus

specifi.. certain practice. the Commi••ion mu.t prahibit and

'1992 Cable Act, I 2(a)(5), 106 stat. at 1.'0-61.

2I4.. at § 2(b) (5). 1-6 stat. at 1.'3.

JlsL. at i 628(a), 106 stat. at 1.94.

3



cannot .Morse.4 section 62. (c) (2) (C) ".ls witb .re•• net

already served by a cable Gperat.Qr. It prohiDits all practice.,

including exclusive contracts, that would prevent a multichannel

distributor serving such areas froa Gbtaininq prowramaing froa a

vendor in which any cable operator bas an attributable interest.

Subsection (D), on the other band, deals witb are.. that are

alreaCily serveCil by a cable operator. It also proaibits all

exclusive contracts between a cable operatGr and a satellite

programmin9 vendor in wbiG'lh any ca.le operator bas an

attributable interest, with one excep~ion: an exclusive contract

that the Commission determines is in the public interest is not

prohibited. Section 628(c) (4) lay. out the criteria the

commission must consiCiler in making the public intere.t

determination.

The statute thus requires ~ cGlllaission to adopt

re9ulations that generally prcmibit e.,lusive contract.s, wit.h one

specific exception for extraordinary cases. It doe. not invite

the Commission to reconsider the findings of Conqre.s or to

deciCile wbether exclusive contracts should be prohibited. Tbey

AB prohibited, except in extraordinary ca.... The Probi.itiona

stated in the .tatute are specified .. aini.ua content. for the

~hus, Section 628(b) generally prGbibits ·unfair methods of
competition- or practices which "hinder signifieantly Qr prevent"
others from providing .atellite pr09raaainq or .atellite
broadcast programming to subscribers or eonauaars. However,
Congress decided that certain practices -- tho.e specified in
Section 6.28 (0) (2) -- were 8U: U. vio1atiQDII of tU statute.
While the commi.sien may prohibit otAer unfair practices within
the scope of the .tatute, it i. r.~ired to prohibit the
practices specified in section 628(c)(2). See Part III infra.



regulations, not merely qoals or aUCjJq••ticms.!S The liPBK,

however, attempt. t.o reop4N1 the quasticma deci4e4 .y CGACJre•• and

to weaken tA. aandat.. of BeetiQR 621 by iJlPOSiAtJ~...ry ancI

oppre••ive QQAditions OR tAl .nforc...nt of the .tatut•• ' Thus

the propo.ed rule., and the interpr.tation of the rul•• urged by

the NCTA and oth.r., do not fulfill the purpo••• of Conqr••••

It i. neces.ary to emphasize, qiven the NPRM'. approaeft, and

the comments filed urqinq even -.or. draconian requiruwmt..,r

that CQRqre.. diel not require the cea-ai••ion to tiRCI that

exclusive cQnt.racta and other anticoapatitiv. arr&R9emaBt. were

harmful, either •• a general rule or in particular ca.... That

finding has already been made: favoritism by cabl. operators

uhAA made it more difficult for non-cabl.-affiliated proqra..er.

to secure carriage."' Becau., vid.o pr09ramainw i. unique ancI

'section 621(c)(2), 104& stat. at 1494-95.

'see • •• q., Comment. of the NatiGAaI Rural
Telecommunications Cooperative and the cc:msUIler Federation of
America at 9-10 ("NRTC comment."); Cc.aent. of T.I.communications
Research and Action Center and the Waabington Area Citizen.
Coalition Interested in Viewers' Constitutional Riqhta at 2-3
("TRAC CommentsII) •

7,••. e.q., MCTA Coaaent. at 44-4" C~nt. of tba
Community Antenna Tel,vi.icm Aasociat.ion at 1-4; Diacov.ry
Comments at 6-a, 26; Coaaent. of Turner aroadcaatil\9 Syst_, Inc.
at 6-8 ("Turner COII1Ient."); Coaaents of Ti.. Warner Ent..rtain.-nt
Co., L.P. at 3-4, 43-44 ("TWE Coaa.nts").

au.R. Con·f. Rep. No. 862, 102d Ccmq., 2ci S•••• 56 (1992),
reprinted in 1992 u.S.C.e.A.N. 1231, 123. ("Cont.r.IW. Report")
(emphasis added). See also S. Rep. No. 102, 1024 Conq.# 1at
Sess. 25 (1991) repJ;intesi in 19t2 U.S.C.C.A.N. 1133, 1119
(US,nate Report N ) (quoting te.tiaony regarding hara cauaed by
cable industry practices); H.R. Rep. Ho. 102-628, 102d Cong., 2d
Seas. 43 (1992) ("Bous. Report") (conoerns regarding integration
are serious and substantial).
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not fungibl., th. doainarw. of proqr.. chann.l. Dy 1.J:9' caJi)l.

multiple syste. oper.tor. (KSOs) r •••••l...n entranabe4

monopolist-. eoRtrol of .D .....ti.l facility.' SGae ~Rt.r.

h.ve reeoqRiaed tbea. tUAd"'Jl~al fact.," and ORe baa

summariaed at aoae l.ngth the .vidence available to CQNjr... in

support of i tos f iAdings. " Moreov.r, COIUMnt.r. in this clocJtet

continue t.o provid.. fr.sh .viCil.nc. of IUK:h abu.... 12 IA4aed,

th. Comai••ion'. OVA r ••••ra aak•• Gl.ar ~t tAe ....9. clORe U

viewars- intarasu by cabla industry practices is re.l aM

substantial. 1J

Basad on thi••vid.nc., the Co..i ..ion r.c~eRded to

Congress in 1990 that it adopt "clear, explicit aAd conv.ni8l'at

administrative r.medi••- for cable operators- demand. for

.xclusive contracts. 14 Conqr... baa ROW ckme SQ. Yet t.he

Commi.sion ..... ralUDtant to comply, preferring to dwell GD the

'CgapetiitiQD f Baite Daregulat.i,oD u4 the CQUi,• .i,AP.rl'
Pgl.i,cies R.lAt.i,ng to the Proy.i,• .i,op At C.ble Teley.i,'ion s'rvie., 5
F.C.C. Rcd 4962, 5067 f 118 (r.I..... July 31, 1990) ("1990 Cabl.
Report ll ) JUSTA COIUMnt. at. 12, WCA Coaaant. .t 11. But •••
Comments of Diacovery Comaunicat.iona, lac. at 19, 26-2'
(IiDiscovery Comaants") (recoqniainq analogy, but failinw t.o
acknowl.dge that ".ubstitute proqra_inq" is not equivalent in
terms of appeal to viewars).

10S... •• II., NRTe Co_nt. at 15; C~nt. of the Unite4
States Telephone Aa.QCiation at 1-2, 4 (ItUSTA Comments").

"comment. of the wireI_. Cabl. Associ.tion Int.rnat.ional,
Inc. at 12-18 ("WCA Comments").

12S.I , I.g., Comments of Libert.y callI. Co., Inc. at. 10-11
("Liberty Cable Comments·).

11SI ., e,g., 1990 Cable Report .t ff 112-114, 121, 124.

141990 Cabl. Report at f 130.

6



alleged banetita that vertical iac89raticm ..y provide. l'

Congre.. ha., hewever, t.a.keA the _l~il¥f of the.. baraa aACl

benefit. out of the comai••ion'. baRCIa, aDd the MPM ne84I M

longer a90nize over the.. queaticma. To do ao, in fact, ri.u

Nan unlawful adaini.trative nullification of CORqre•• ' int.ent and

the 90verninq law••W

For this reason, requlaticms AnDGC IN adopt.ed baa.d em the

argument rais.d by MeTA aDd e~r., that. exclusive CQA~ra~. are

often beneficial to conauaer. or that their baraa aAould be

balanced again.t their alle9ed benefit. before a general ban ..y

be instituted. 17 congre•• ba. already balaJ1Ced tho.. factor.

and concluded a general Dan i. required, subject to liaited

exceptions. In fact, it waa only becau.. the cable indu.t.ry'.

argument. had already been taken into account that the Senate

decided again.t requiring aD actual .tructural ..paratiGR at

programming fro. carriage, and dive.titure by cable aparators of

their ~ptiv. prograJDll8rs." The lea••triftCJent. .olution

actually adopted by the 1992 Cable Act -- section 628 -- thus

needs no further adjustmant in favor of those alleqed eenefit••

The cable industry'. c:omaant., therefore, ai.. tAe pobat

that the burden of proof hu shifted. Given the fiAding. of

1581•• e.g., NPIUI at II 5, 7.

1'uSTAComment. at 4.

Usee. e,g., Comment. of the )lational Cable Televi.ion
Association, Inc. at 48 (·MCTA Caament..-).

1'~ Senate Report at 27, 1992 U.I.e.e.A.H. at 1160.

7



COngress, "progra. venaors Mar tAa heavy Durden ot justityi..

any discrimination in price, teras &R4 conditions."" Becau..

an exclusive contract is permitted only .s . apeciel exception to

the general rule Jaan4atad by the st.tute, it INst De up to

proponents of suob a cGAtract to pre...t evidence that a

particular exclusive contract is so unlike exclusive contracts

generally that it is in the public interest.

That burden cannot be avoided through the adoption of

regulations that grant sweepinv exeaptiona. The stat\lte clearly

states a contract is prohibited "unl... the commission

d.t.rmin.... that that contraG:lt is in the public iaterest. In

other words, unle.s the commis.ion acts to approve an excl\lsive

contract, it i. unenforceable. Otherwise, application of

exclusive contract. would De permitted in partiCUlar .itu.atiGns

where there i. or can be, a...a.., no evidence .s to tll.e etfe"t of

the contract on other competitors (or potential coapetitors).

~ Section 621(c)(4)(A)-(B). Although cable operators and their

captive progr....r. continue to try to reverse this pre.uaption

and shift the burden 'of proof to the victi.. ot their

anticompetitive pr.ctice.,~ .uch a shitt would defeat the

purpose of Sectioll 628.

,~c Comments at 17.

2GSee« e. q., Discovery Co-.nt. at J 1; Turner Co_ats at g.

8



II. TO .~A'lU'1" UQUI_ OPa.a'l'OU aD
PaoGlUUDOIU no WI••• D1I'O&CJII ..IdiJaIVII
COftBAQ'lS m PRQD DO'I COI'1'MAI. AU UMQPILI

The Commission propo..s ~o sere.. exclusive contracts net by

prior approval, but only -tArough the coaplaint. prece..__21 For

reasons described above, t.his proposal d.fi•• the st.atut.ory

pr••WIl-ption. Such contracts are t.o De banne4 as a rule and not.

merely struok down in partic\llar cas.._ The strictly Ii_ited

exception of sectiQR 621 (c.) (2) (D) uy aaly be applied ca.. by

case. Thus prior approval by CAe coaaission i. required bafore

an exclusive contract can be enforced.

TAe NPRK does rai.e a s.ries of questiona ~t AG!W t1le

Commission should proceed if it ~ require prior approval of

exclusive aqreements. U The questions, however, reveal that the

NPRM is still assuming that ·prier approval- will becoae an issue

only if a contract is challenged by a ~ird party. Thus the

Commission asks how a cgapetitor can .stablish the existaDCe of

an exclusive contract, sinee it will Ret have acce.. to the text,

and how a competitor could establish a priaa facie case that such

a contract existed.

Merely to stat. th••e questions i. to show that it would be

entirely impractical to wait for third-party challeJ19_ to reveal

the existence of exclu.ive contracts. D The only practioal way

to enforce S.otiens 621 (2.) (C) and (I) is to require oule

21NPRH at ! 33.

22~

BwCA Comaents at 40-41.

9



operators and proqr....r. to sUDait any propoaed exclusive

contract. for the coaais.ic;m'. approval INfore actinq on thea to

deny proqramminq to a potential cc.petitor. It i., after all,

tbe operators and proqrammer. wbo know which contracts are

exclusive.~ Because exclu.ive contract. are to be the

exception rather than the rule, it .bCiNld not be burdenaoaa to

require t.Ae partie. t.G 8ri119 ~e ra~e excepticaaa u 'tM

attention of the Commi••ion ratner taaR to wait for diaacvaataqed

competitors to ferret thea out. D

The Commission'. rule., inat..., aAGuld require any

proqrammer that denies access to a buyer on the basis of an

exclusive contract to place that cQRtract, ·with any nec....ry

supportinq material., b.fore the c...i_ien and the preapec:tive

buyer within taR days of the auyer's request for programminv if

either the proqrammer or the other party to the contract intencs

to enforce it. 26 The commi.sion ..y than c:onduct appropriate

proceedinqs, based on the facts and a~nts advanced by the

proqrammer and the prospective buyer, to aeteraine whether

denyinq access would in this ea.e be in the pUoblic intere.t. At

24Comments of Competitive cable Aaaoc:iaticm at 8 (MCa
comments lf ).

~~ APPA Comments at 20; USTA Comments at 6, 13.

~he filinq should show that the eXClusive contract is
justified under the criteria apacified by the Act, &Ad auat
include at lea.t the fQllowinq: (1)~. contract it••lf: (2) any
other contract for the .... service vitA tne QparatCN:', e.r any
affiliate of the operator; and (3) the date upon which the
parties first entered into the contract and the date upon which
it expires.

10



least pan4iAl; the CoamiaaiGA' a Gl8G:iaiGR, the prOCJr... weu14 be

made available to the reque.ting buy.r. To discourag.

programmer. fro••ctil19 in accordance with .xclua1v. .gr....nt.

without .dmitting aa mwm, any progr r denying .ccesa fer any

rea.on would b. r.quired to at.t. it. r on. to the rejected

buyer; • proqr....r wh1Qb failed to clai. that a proqr.. wa.

subject to an .xalu.ive c::JGatr.ct could ROC ra1.. ~t Gl.i.

later. Thi. would al.o perait the pet.nti.l buyer to cur. any

alleged defici.ncie. that juatified deni.l of it. r.que.t for

program acc::e.s.

Giv.n the at.tutory mand.t. a;&inat excluaiv. cQAtraeta, no

purpo.e except evaaion would be ••rved by allowing cabl.

op.rator. &Ad proqr....r. to cORQaal the .xiat.nc. of exclu.iv.

contracta. The Commi.sion nGt DAly viol.t.a fundamental

fairn.s., but make. unn.ce••ary work fGr it••lf, by sugge.tinC) an
,

elaborate procedure in which thircl parti.. g.nerally .tart-up

technoloqie. lacking the ....i".reaaurc.. of the cable

monopolies -- must u.e newly-ainted diacov.ry rul.. in an atteapt

to .xtract the n.c....ry in-fol'1lation frea the ..k.ra of tile

contract, when the Commi..ioa ean ai~ly r.quire the contracting

partie. to supply that inforaation. u Aa the APPA pointa out:

Cable operator. and s.tellit. proqr...ing vendora would
have little incentive to r.frain froa using exclusive
contract. if they were .ubject GAly to the chance that
affected parties might discover tbe exiatence of such

27_ CCA Coaaenta .t 1 (fiul 1'\11...ppear to be -cIet.ailed,
complex, .nd not ..aily navigable- tor at.rt-up enterprise.).
The commission remarlta on t.he _d t.e ainiai.e it. adminiatr.tive
burdens in the NPRM at, ~, ! 39 n.58 , ! 45 n.62.

11
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QQR~r&Cu uad tJaaa 1M willi.. to ...._ IlUbata"tial
UlOlmt. of ti.e and lKmey tG prGAeC\Jte their
eli.ination through the c~laiftt proc....B

Tha comment••u»mitt.ad (as well .. t.Ae evid.nce referred to

above) .how that there i. every reaaen to believe ~t t.IM cable

inaustry will take aelvantave of any oppertunity to OGfttinue it.

current anticgapatit.iv. praetice.. As GA8 in4wlt.ry

repre.entative .aid recently in aaotAer cont.xt, ·C~l.te aAd

open acce•• cloea not fit witA ~. h.ritave of c:able. 1t29 1m this

context, .triking down exclusive contracts only through

particular enforce.ent action. is .imply a recipe for quttinq the

prohibition intended by c:QJl9r••••

For .xampl., Ti.. WarRar bt.rtai.....t, GA8 of tAe lar<j88t

and most vertically int.qrated MSO., 8U99••ts that even to

qualify for discovery, a complainant .uat arinv forward

affidavit. or documentary .videnc. of the exi.tence of Ul

exclusive agreement. In oraer to win it. case, a cgmplaiaant

must then produce similar evidence of an actual cOJlJDunication

from a cable operator to • prograamiD9 vendor.» A ~re

complete reverul of the global Dan GIl .Kclu.ive cOlltraeta

mandated by the statute i. hard to i..gine.

aAPPA Comment. at 19-20 (.~i. in original).

29peCJ9Y lAramie of MCTA, fI\IOte4 Dr .i'*-el ScArag:e,
Washington Po.t, Feb. 12, 1993, at 83 (in context of iDCiustry'.
reluctance to permit third-party proviaicm of CQR8uaer pre-i...
equipment tor cable).

~E Comments at 46-47.

12



Raquirinq cable operators to coaa forwarci with would-be

exclusive contracts will not, of course, prevent th.. frca

enterinq into such aqreeaent. covertly, without inforainq the

commission. Given the diffioulty any third party will have in

determininq that such an aqreement exi.ts, the Commis.ion should

at least establish that in any refu.al to deal with •

multi"hannel provider, the burden re.t. em the progr....r to show

that there are valid reasons for the refusal. Third-party

competitor. must then be accorded full rights of discovery to

determine whether those reason. are valid. J1

III. CO.GUSS D8 DBTBUInD 1fD'l' BZOLU8:Z:VB
COIft'DC'1'1 U. GDJU.aLLy a.UVL, .aD _ell
C01IU'1'I'1'QBI JIIIP DO liP 'PAlnODL QQ.];., or 'au

The NPRM proposes, tor exclusive GOntracts aa wall •• for

discrimination, to require a complainant to make a showinq of

anticompetitive harm in order to find • violation of Section

628. J2 As several commentera have obaerved, there is no such

31CCA Co_nts at a. 'l'e facilitat.e .foroe_At G)f tAls
provision, it aiqht alae be useful t. require pregr....r. to file
any exclusive contr.cts with ~ CQ..is.iGA when ..de, s. that a
competitor seekinq access to preqra..ing oould readily deteraine
whether such an aqree.ent b.twe.n the progr....r and th.
competinq cable operator miqht be influencing a denial. ~ APPA
Comments at 22-24 (recommending that proqr....r. file rate.,
terms and conditions with the Commi••ion, or make the. available
to purchasers upon request). A proe84ure for such filings ia
suqqested in WCA Co_t. at 43. ORee ...in, ..rai••ible
eXClusive contracts should be rare 8Reuvk tbat .ucb a requirement
would not exce.sively burden the co..i.sion or the programmers.

RNPRM at I 34; II 10-11, 16.

13



requirement in the provraa aeea.. pl:aviaicma. D In faat, 'liven

the eongr•••ioAal findings nat" abeve, aueh a requir....t would

be incQNlistent wi~ tAe statute. TM NP\lrpoJle or effect- clause

of section 628(b) is not an .xtra hurdle for complaint., but

rather reflect. the conqre..ional findinq that the practice.

specified in sectiCln 628 (such as exaluaiv. cQRtracts) do cau.e

competitive harm.~

Once avain, the CQ_J.••i .. appeal:s to be aaouJ.4eril¥j a

greater burden than it rteed. u ...uae UrAder the prOCjraa acee••

provisions. Just •• the COllJlli••iCln Med not arbitrate l&1:>orious

investigations by third partie. when it can require cable

operators and programmer. to produc••xclusiv. contract.

directly, so here there i. no nae4, UrAder a proper ~terpretatiQn

of section 628, for the Cgmai••ion t ••nqage in tAe ....iv.

market analy... that WQuld 1M required to adjudicate clai.. of

co.mpetitive harm. J5 That findinq baa alraa4y Hen ..ae for it

by Congress. A special analysis is nece.sary only when a eabl.

operator attempt. to invoke the special exception under

section 628(c) (2) (D).

USee. e.g., KaTe Comment. at 1J-14, a8; WQA CQ....t. at 35­
36; TRAC Comment. at 3; Comments of Coalition of Saall Syst••
operators at 6-7.

~APPA Comments at 12-14, 16. ~ Liberty cable CQ~ta at
19 (statute considers anticompetitiv. ~rpose aa well a••ffect,
and purpose may be inferred froll the eonduct it.elf, given
congressional findings).

ulU APPA Co...nts at 16-19; Liberty Cable Cc.aents at 1.
(Nthe very kind of aicro-aan&9eaant CGallr••• directed [the
Commission] to avoidN ).

14
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Tbe burc.ien as.wae4 by t.Aa UaM WG1.llc.i De particularly

striking if the Commi••ion were (in defiance of the .tatute) to

adopt t.he .tandard propQ&8d »y NCl'A uwI .,i.. Warner EAtertainaent

for a showi.ng Qf hana. J6 AG:CQrdinq t. the.. parti.. , it WGMolld

not be enougb fQr the comai••iCiNl to aterlline whether a .,iveR

exclusive or di.criaiAatory arranq....t bindered tbe provi.ion of

a specific, unique proqramaill9 procil\IQt to sub.Gribers, or even

provision of a compa;rali>le prGKiWi:t. aatAer, the CilGllplainaAt would

have to show, and the comai••i.on would have tel) detenaine, Whether

the complainant had been prevented froa deliverin, ADX,

proqramming at all, or, in other worcSa, bad »een driven CNct Gf

business by the refusal to deal. NCTA anGl Time Warner, tAat is,

wish the Commission to prohibit only antico.petitive coAdUQt so

brutal and effective that it eliainat.. Q~titors altGgether.

Among other thing8, this proposed analysis would require the

commission to investigate DQt only the aarket for the programming

in question, but the failed competiter·s entire Dwaine•• history.

Once aqain, a more drastic divergence from Congr...•...ndate of

encouraging the development at competitive alternatives to cable

would be hard to iaagine. l7

~aaa NCTA Comment. at 9, 39-40; TWI Comaents at 9-10.

37The NCTA attempts to suppert ita .t.aftCiard for hana tay
quoting Rep. Tauzin, who .ponsored the prCMJraa ueea. prcwla!OA
in H.R. 4850, out of context. NCTA Ca.aents at 9, quoting 13.
Congo Rec. H6534 (da1ly ed. July 2J, 11.2). MCTA fails u note
that Rep. Tauzin was merely explaining that. an exception would be
permitted, it the Cgmmis,ign took specitic aotiQD on a partlcular
contract -- "The FCC oan grant eXC:l\Ulive proqramainq riCJhts under
our amendment. M ~ He had already explained that the prGV1.ion
fundamentally "requires the cable monopoly to stop refuainq to

15
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IV. 'In STATUTORY DI1DAT. ..gUI". G'IUJl
QQRBlCTIQlS or fBI UU', PDILI PI UPMIC'

ReeocJni~iQl\ that. COACjJr...... fe1U1d .xcl\l8i". GKHlt~..u CO

•• banaf\1l, an4 act.e4 t.o prGllibit. taw., ba••e.aral ot.UI'

coDSeq\lang_ wit:A respect te tae M·PRX. Fer .xaaple, the

Commission asks whether an .xcl\18iv. contract in an area not

served by a cable operator would constitute a par .. violatien of

Section 628(Cil) (2) (C).JI The ANlw.r ia uviously ye.: ••el\Wive

eQAtrUl~s ar. D&lmecl CJ8A8rally, .. t.Aa pualic-iat.el'aa~ eMeapt.icm

tha~ ..y 1M available \lA4ar su••c1:i_ (D) (fer a~... ..,...,.. by

cable) does not exist under subs.ctiQA (C).-

For the same reasona, the public-intere.t tbraabolcl tAat

must be met to justify exemptillCJ an aXCilluaive eGn~raet w:waer

Section 628(c) (2)(D) aust be bith, 9iv.. tRe st.rQA9 cGAqr.ssioaal

Qcmd.ean.ation ofaxG:l\Ulive ccmtr&Clt.a paarally. Onee &9&in, cable

industry comaentera attempt t.. aisplace t.ae iNrdaa of prGGf on

this issue by S\19CJastinq t.hat. t.Aa c_ission auat. find t.aat an

exclusive contract is DQt in the public inter.st in order to hold

deal,· JJL.. at B6533, and -9\1&1'''''- tMt tae cUla [_.te] c.aJUWt
ref\1se t.o deal,· J.4,. at H'S3.. III tAls context., Jlep. "MlZ in •s
phrasing does net 8U.PPGrt NC'l'A' s iAUt:pZ'etat.ion, wbiCb WO\1ld
perpet.uate any exclusive contract that was not i...diately tatal
to a competitor.

~PRH at ! 28.

J9wCl'A·. coftStruction, NCl'A C_a.u at .0, caa,eAda on its
mistaken assumption that a sbowiR9 of ura i. required fer •
violation.

16
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it unfair undar section628(c){2)(D).~ On the contrary, the

burden of proof alway. re.t. wita the proponent of the excl\lSive

cCilntract." At a .iaiawaf the City tlelie"e. this SUCJCJe.~. ~t

(1) e.tabliahe<1 ..rviCM••ueIl a. '!NT liAould Rever be offer"

pursuant to exclu.ive cCilDtractsl (2) an exclu.ive contract cannot

be justified unless it is Cilffered for a pre.ium above the rate at

which proqramminq is sold to others, and (3) any exclusive

contract entered into for a service the operator already carried

nonexclusive ba.i. caAnOt be in the puGlia interest. TAat i.,

operatCilrs cannot respond tCil the tueat. of coapet.it.ien or

potential competitic;m by "lQCkinq up" proqra_inq.42

The congre.sional intent also provides guidance .s to the

ownersbip threshold di.cus.ed by the NPlUI at ! 9. As tAe APPA

points out, evan a relatively saall in~re.t aay afford a sizable

degree of control. 4I The .tatutory __ate "aiAst exclusive

contracts thus arvu- fcar .ettiRCj tM CMIfA4Iruip tbrellAold as lQW

as possible in order not to perait any .are competitive hara than

necessary to budding new coapetitors aDd t.eebnolowi... In

addition, the cable industry it.elf ha., in other contexts, told

4GSee• e.g., HeTA Comaenbl at 42 ("if they are taUNt by the
commission J\Qt to be in the 'pmllc iabarut U ). '\It;, ... IlCTA
Comments at 44, which states the proper criterion ("d• ..-d unfair
if tbeyare not determined by tbe eo.ai..ion to be in tbe p~lic

interest").

"Liberty Cable Comments at 16. au discussion supra at pp.
7 ff.

and

42r.rhere may be other "RG U" ca well.

u APPA Coaments at 9-10 CarguiDt for iaiai.
citing examples of anticompetitive conduct).

17
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the Commission tha~ even a one perQeftc ift~erest by a carrier in a

proqrammer pose. a danger of aRtic~titive condUGt.~

Certainly cable abould be required to seaAd by it. own

assertions, given Cbe proven history of abus.s in this area.

COJICLQ8IQII

The cable industry' a COIIJI8ftU in tIlis docket dPGAstrat.

that the industry will take full advantage of any weakeAing by

the Commia.iQn of Congre.s-. C)eMral pro.hibitioR of exclusive

contracts. The comai••ion is tAus reaponaible for e..urinv that

enforcement of the atatutory mandate is ..de straightforward and

effective, and that any exceptiGna or hindranc.. to the 8&n on

exclusive contracts are carefully limited. The approacA

tentatively proposed by the NPRK must thus be replaced by one

fully aensitive of the policy behind the prOCJraa aceea.

provisions and the iaportance of strGA91y diacouraqil19

anticompetitive conduct. Only in thia way will it be possible

"iAA NRTC Comments at 25-26; WCA Co..ent. at 27.
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for new proqraa Qarriage ~echnolOCJi_ ~o develop 80 .. ~o p.¥'8vicla

the fair competition the cable in4uatry ao d..p.ra~.ly ..ada.

aeapeccf\llly auait.UwI,

TIll: CITY OF NAlfITOWOC, WISCQIiSIX

By /?~ L..~ i?Z-
Joaepb Vaa Ea~cm

Frederick E. Ellrod III
Hiller , Kolbrooke
1225 19th street, M.W.
Wa.incJton, D.C. 20036
(202) 115-0600
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